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Irish High Court confirms that failure
to comply with any condition
precedent in an insurance policy is a
ground for declinature

In a recent case the High Court has held that an
Insurer may repudiate an insurance policy for
failure to comply with a condition precedent even
In situations where the failure to comply with the
condition precedent has in no way contributed to
the cause of the loss. Where an Insurer seeks to
decline cover based on the breach of a condition
then the Insurer must provide sufficient evidence

of that non-compliance.’

Case Details

The Plaintiff building company had taken out a policy of insurance with the

Defendant which related to the Plaintiff and its employees or agents.

Condition 7(a) of the policy read ‘The following must be kept available for
immediate use near the scene of operations; (a) Suitable and fully charged

fire extinguishers.'

In October 2008 Mr. Brian Feeney was engaged by the Plaintiff as a sub-
contractor to line the gully of a roof at NUI Maynooth. Before commencing the
works on 26 November 2008 he received an ABC fire extinguisher from the
Plaintiff. He also received a Hot Works Permit from the Health & Safety
Officer at NUI Maynooth which required a fire watch to be in place throughout

the completion of the works. This permit was required on a daily basis.

! Kelly Builders (Rosemount) Limited v HCC Underwriting Agency
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The sub-contractor did not did not obtain a Hot Works Permit on one of the
days that he was carrying out works. When he began preparing pieces of felt
to seal a gully in the roof area he smelled smoke and then observed smoke
coming from underneath slates on the roof. A fire was then discovered which
had progressed 2.5 metres up the roof beams and a smaller fire on the
concrete floor. When the sub-contractor attempted to use the ABC
extinguisher which had been provided to him by the Plaintiff it failed to work.
He then called on some people to call a fire brigade. At this point another CO2
fire extinguisher was handed to the sub-contractor which also did not work.
The fire led to extensive damage to the building.

After an inspection of the property is was agreed by the various parties that
the cause of the fire was the works carried out by the sub-contractor. The
forensic fire investigator concluded that the hot works permit required that
there be two people on fire watch and that this requirement had not been
complied with. It was agreed by the experts that by the time the sub -
contractor had located the seats of the fire it was incapable of being controlled
by a fire extinguisher.

In July 2009 the Defendant issued a letter of declinature to the Plaintiff based
on a breach of condition 7 (a) of the policy of insurance. In the current case
the Plaintiff challenged this decision and sought specific performance of the
contract of insurance.

Decision

Based on the expert evidence the Plaintiff submitted that any extinguisher
whether correctly functioning or not would not have been of any assistance to
the sub-contractor by the time the fire was discovered and the issue of
presence or absence of an extinguisher was therefore irrelevant in that it
would not have had any bearing on the loss that was incurred. Ms. Justice
Murphy agreed with the Defendant on this point. She held that a condition
precedent is one which must be complied with before the contractual
obligation to indemnify takes place and that “whether the compliance or non
compliance leads to or affects in any way the event which gives rise to the
requirement for indemnity is irrelevant.”.

Once established that the Defendant was entitled to decline to indemnify the
Plaintiff due to a failure to comply with any condition precedent the Court then
proceeded to address the question of whether a condition had in fact been
breached.
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Condition 7 (a) of the contract of insurance provided that the extinguisher
must be “suitable, fully charged and available for immediate use. “ At issue
between the parties was whether the extinguisher was “fully charged.” Both
parties disagreed as to the manner by which it should be determined if an
extinguisher is fully charged or not. The Plaintiff contended that the presence
of a pin in the extinguisher is proof that is it fully charged. However, the
Defendant disputed this and submitted that it is the tell-tale gauge which is the
key indicator. Ms, Justice Murphy agreed with the Defendant on this point
based on the Defendant’'s expert evidence that the extinguisher could lose
pressure through a knock or mechanical impact. Given that the extinguisher
was being moved around on a regular basis it was likely that this could have
occurred. In this regard the Court also noted the National Standards Authority
of Ireland’s Standard Specification Declaration 2002 (IS 291/2002) which
requires that those engaged in the inspection of power fire extinguishers
observe the pressure gauge indicator or reading “ to see if it lies within the
operating range marked on the extinguisher label.” When the extinguisher
was inspected some months after the incident it had lost pressure. Given this
lapse of time the Court held that it could not be considered proof of the state
of the extinguishers at the time of the incident. In this regard the Court held
that it must only consider evidence of what actually occurred at the time of the
incident. Given the limited evidence of what had happened the Court focused
on the testimonies of the experts.

On considering the evidence of the experts the Court agreed with the
Defendant that the most likely cause of the failure of the extinguisher to
activate was the loss of the expellant case. Ms. Justice Murphy noted that the
Court had heard no evidence to rebut or displace that finding. While the
Plaintiff had suggested that there were many other possible reasons for the
failure of the fire extinguishers to work no evidence to support any of these
hypotheses had been produced to the Court. The Court therefore dismissed
the Plaintiff's claim for specific performance.

Conclusion

This decision confirms the position that cover may be declined once a
condition precedent of the contract of Insurance has been breached. This is
the case despite the fact that the breach may not have contributed to the loss
incurred. This position has been confirmed in the English Courts on various
occasions but has rarely been dealt with in this jurisdiction. Insurers should be
aware that the onus of proof rests on the Insurer to show that there was a
breach of the relevant condition.
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